


DECISIONS 


Supreme Court of Florida, 


MARCH TERM, 1854, 
HELD AT MARIANNA. 





Taomas M. Wurtz, Arretiant, vs. Georer, WAtKer, Ar- 
; PELLEE. 


1. A decretal order made by consent, cannot be set aside, either upon appeal or 
re-hearing ; but an order thus made may be set aside by consent. 

2. A Master must not go beyond the matters referred to him; if he does, his re- 
port, so far as relates to that matter, is a nullity. 

3. A reference to the Master will not authorize a report by him more extensive 
than the allegations and proof. 

4, A report which is erroneous on its face, may be enquired into without any ex- 
ceptions. 

5. It is a general and material rule in all cases of accounts, that where there has 
been a settlement, and the account has either been signed, or a security exe- 
cuted at the foot of it, a Court of Equity will not open that transaction, un- 
less the evidence produced (founded on the charges in the bill,) shows the 
transaction to be iniquitous ; that it ought not to be brought forward at all 
to affect the party sought to be bound. 

6. Mere inadequacy of price, if the bargain is fair, is no ground for relief. 

¥. Ifthe value of a thing sold depends upon a contingency, although great ad- 
vantege may bo gained, yet the contract shall be sustained. 
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8. Concealment of a material fact by the party whose duty it is to disclose it, is 
sufficient to set aside a contract. 


9. A partner purchasing must give a full account of the state of the property. 


10. To these general rules there are qualifications, suited to cases of an extraordi- 
nary nature. 


11. As if the party making the represertation was speaking not from personal 
knowledge, but with reference to accounts that were equally open to both 
} parties, and the representations were justified by such accounts. 


12. A party"cannot be charged against his own denial, in his answer under oath, 
on the testimony of only a single witness; it must, to warrant a decree, be 
contradicted by at least two witnegses, or by written documents. 


13. But the answer, to have this power, must be direct and positive. 
14, Fraud is not to be presumed, but must be proved. 


15. The report of a Master containing upon its face material erdrs, should not be 
made by the Court the basis of a decree. 


16. Testimony merely conjectural is wholly inconclusive, and ought not to be re- | 
ceived. 


17, As ageneral rule, the prevailing party is entitled to costs, as well in equity 
as at law; yet costs do not always follow the decree in ‘favor of a party. 
They are in the sound discretion of the Court, and are to be awarded or re- 
fused according to the justice of each particular case. 


Appeal from a decree of the Circuit Court of Jackson 
County, sitting in Chancery. 

The opinion of the Court contains a full statement of the 
facts in the cause. 


W. G. M. Davis for Appellant. 
RR. L. Campbell for Appellee. 
DOUGLAS, J., delivered the opinion of the Court. 


The bill filed on the 23d October, 1843, in the Superior 
Court of Jackson County, by the appellee, charges that on 
the 7th September, 1838, the parties entered into a copart- 
nership, under the style of White & Walker, for the pur- 
pose of merchandizing, at Marianna, Fla.; that by the ar- 
ticles, which were in writing, it was agreed that the busi- 





480 SUPREME COURT, 








ese — Lee 
White vs. Walker—Opinion of Court. 





ness should be under the care and management of the ap- 
pellant, for which he was to receive a reasonable compen- 
sation ; that each party should contribute the sum of $2,- 
757.25, as his share of the capital stock, and each enjoy an 
equal share of the profits, after the payment of all the debts ; 
that the capital was paid in by the parties, and large stocks 
of goods were purchased, partly for cash, and partly on 
credit, from the Fall of 1838 till April, 1843, when the 
stock on hand was sold to F. R. Ely ; that respondent al- 
ways had the exclusive management and control of the busi- 
ness, and complainant had nothing to do with it, whatev- 
er; that the business was eminently prosperous, the goods 
having been sold at large profits, and but few bad debts con- 
tracted ; that respondent purchased property, and in other 
ways speculated with the funds of the concern, for his own 
benefit, and abstracted assets of the firm to a large amount, 
with which he failed to charge himself; that respondent 
did not, as he was bound and paid to do, under the arti- 
cles of copartnership, devote his exclusive attention to the 
business of the firm, but on the contrary, gave a large por- 
tion of his time to other occupations, by which the concern 
was greatly injured ; that the books were falsely and frand- 
ulently kept, and presented but a partial and confused his- 
tory of the business ; that in the early part of June, 1848, 
when complainant was ina feeble state of health, respon- 
dent proposed a dissolution of copartnership, and a division 
of its assets, and succeeded, by presenting false and sim- 
ulated accounts of the business, in procuring for the sum 
of $9009.23, ($1000 in cash, and the balance in complain- 
ant’s account, and notes of third persons,) a receipt in full 
for complainant’s interest in the firm, and that a much lar- 
gersum than that represented by respondent, upon said 
settlement, would appear to be due him upon a just and 
fair account, and the bill prays an account that the settle 
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ment may be set aside, his receipt cancelled, the partner- 
ship dissolved, &c. 

On the 6th.March, 1844, a general demurrer to the Dill 
was filed, which being overruled, on 30th March, 1844, by 
consent of parties, an order was made, giving respondent 
thirty days to file his answer, and appointing commission- 

) ers to take and state an account. :, 

On 20th August, 1844, respondent filed his answer, ad- 
mitting the copartnership, and the articles as set forth in 
the bill; that the capital stock of $2,757.25 each was paid 
in by the parties; that large stocks of goods were pur- 
chased between the Fall of 1838 and April, 1843, when the 
stock on hand was sold to F. R. Ely; that the business 
was conducted exclusively by respondent; that he did use 
the funds of the firm, to a limited amount, in the purchase 
of property, but accounted for the same, and charged him- 
self with everything he procured from the concern. The 
answer denies all fraud, and states that in May, 1843, re- 
spondent was informed by complainant that he wished to 
sell his interest in the concern, with the view of leaving the 
country, and requested respondent to make him an offer; 
that respondent replied he could not say what would be an 
equitable price for his interest, but he would “ make out a 

full and complete statement of the assets and liabilities of 
the house, exhibit them to him, and if then complainant 
desired it, he (respondent) would make him an offer to take 
or give a stated sum ;” that complainant said that he was 
willing to take less than half, as he desired to quit the 
country ; that on 7th June, 1843, responderit submitted to 
complainant statements A. and B., (which are appended 
to the answer,) requesting him to examine them, and offer- 
ing him access to the books to aid him in his examination ; 
respondent told complainant that he would rather sell than 
buy, and would take $8,500 for his interest ; that respon- 
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dent having fully explained exhibits A. and B., told com- 
plainant that inasmuch as he, respondent, was more inti- 
mately acquainted with the business affairs of said firm, 
and its customers, and could make more out of the bad 
debts than complainant could, he, respondent, would give 
complainant the sum of $9,000 for his interest, in the 
following payments, to-wit: $1,000 in cash, $1,769.11 in 
his, complainant’s, account, and the remainder to be se- 
lected by complainant from all the business papers, notes, 
and accounts, &c., of the firm, which proposition complain- 
ant accepted, and the bargain was consummated; com- 
plainant gave respondent a receipt in full, and respondent 
entered into an obligation to pay all the debts ofthe con- 
cern ; that according to exhibits A. and B. all the good 
debts and assets of the firm amounted to $19,652.53, be- 
sides complainant’s account for $1,769.11, respondent’s 
account for $1,329.35, and that the debts due by the house 
amounted to $2,765.66, and the bad debts to $4,080, and 
the answer sets up this as a full defence to the bill. 


Abstracts of Exhibits A. and B. 




















Assets deemed good,.............. ccc cece $19,652 53 
Amount of complainant’s account,........... 1,769 11 
Amount of respondent’s account,............ 1,329 35 

, ‘ $22,750 99 
Deduct amount of debts owing,............. 2,765 66 
'To be divided between the parties,.......... 2)19,985 33 
cdi wkd endnde ade sipeene $9,992 665 . 
Amount received by complainant,........... 9,009 00 


$983 664 
Upon the coming in of the answer, the commissioners 
appointed having failed to report, the order appointing 
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them was, by consent of parties, vacated and annulled, and 
William Nickels was appointed Master, to examine the 
books and papers of said, concern, and report upon thems 
an reference to the charges made in complainant’s bill. 

On the 4th day of May, 1846, Master Nickels filed his 
report, with accompanying schedule, stating the profits of 
the concern, after paying all debts and losses, at $30,872, 
69. From this sum, however, the capital stock, $5,514.50. 
and the bad debts, amounting to $4,080, (in order to show 
the nett profits, according to his calculation,) to be deduct- 
ed. Deduct these two items, which together amount to 
$9,594 50, and there remains $21,278.19. 

On the 25th day of May, 1846, the appellant filed his ex- 
ceptions to the report, and the same having been argued, 
the case was again referred to George I’. Baltzell, as Mas- 
ter in Chancery, upon six points, viz: 

Ist. To ascertain the value of the bills of the Union Bank, 
during the existence of the firm ; 

2d. To take further testimony as to the sale of Union 
Bank money to Benjamin Wynns ; 

3d. To take further testimony as to the amount of goods 
sold for notes of third persons ; 

4th. To review the exchange and interest account ; 

5th. To take further testimony as to the sale of Union 
Bank money to Thomas M. Bush; 

6th. To ascertain the solvency or insolyency of the per- 
sons named in exhibit A. as being insolvent. 

And on the 26th of January, 1848, Master Baltzell filed 
his report, which, however, was attended with no definite 
result, except ascertaining the value of Union Bank money, 
increasing the interest and exchange account in favor of 
the concern, and proving all the persons named in exhibit 
A. to be insolvent at the date of the settlement. 

On the 10th of May, 1848, exceptions were filed te the 
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second report. The cause having been argued on the ex- 
ceptions to the several reports, on the 13th day of Janua- 
ry, 1852, an interlocutory decree was rendered, decreeing 
a balance of $3,720.87 to have been due complainant on 
the 8th of June, 1843, after allowing respondent credit for 
$9009.33, paid complainant at the date of the settlement, 
and a credit of $4,080, forthe bad debts set forth in,exhibit 
A., that the said settlement be vacated, the partnership dis- 
solved, and the case set for a final hearing on the question 
of interest and costs. 

On the 22d day of November, 1852, a final decree was 
rendered, in tavor of the appellee, for the sum of $6,534.22, 
and costs, and thereupon the appellant appealed, has 
brought his case up to this Court, and the question now to 
be determined is whether that decree is right or not. The 
cause has been argued with great zeal and ability upon 
both sides. 

On the one hand, it is contended that the decree of the 
Circuit Court is wrong; that it ought to be reversed, the 
settlement sustained, the bill dismissed, and the costs tax- 
ed upon the fund: on the other, that the said decree is 
right and proper in all things, except that it ought to be in- 
creased by the amount of $2,757.25, the portion of the cap- 
ital stock furnished to the concern by the complainant. 

The first and most important question presented for our 
consideration, is whether the sale made by the complainant 
of his interest in the concern, to the respondent, on the 
8th day of June, 1843, should or should not be sustained, 
and we are met at the very threshhold of this enquiry by 
the position that “the order of the 30th of May, 1844, for 
an account, established the fact that the appellant was an 
accounting party, and in establishing that fact, nullified the 
settlement.” 

It may be well here to. remark that the transaction be- 
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tween the ianiiel of the 8th of June, 1843, purported to be 
asale by the complait inant of his interest in the concern 


and a purchase of it by ee espondent, and not asetilement 


of the matters of the part iit any further than such a 
sale and purchase wo 


1? o +1 43 rTVh. + i 
ula Lave that elfect. ine respondent 
* i ee. eee ge es ee “ae ati 
states in His 24uswel that the coinplaiman , said that he Was 


willing to take less than one half of the } rofits of the con- 


cern, and it appeal , both by the answer of the respondent 
‘ r ; e 1 7 

end the testimony of J. W. Russ, that he hurried the re- 

spondent into the arrangement, and did not give respond- 


ent time to make out a full statement of all the matters of the 
concern, so as to show what the amount of the nett profits 
were. 
Now in regard to the order of the 30th of May, 1844, 

is very evident that the Court did not understand that it 
nullified this sale and purchase, or it would not (as it did,) 
in the same order have given to the respondent thirty days 
within which to file his answer. _ If this order established 
the fact that the respondent was an accounting party, all 
that remained to be done, was to ascertain the amount of 
his liability, and that was not the object of the appoint- 
ment of Master Nickels. ile was appointed for the ex- 
press purpose of examining the books and papers of the 
concern, in order to ascertain whether the respondent was 
an accounting party or not. The respondent did not so un- 
derstand the effect of the order, or he would not have set 
up-his purchase of the interest of the complainant in his 
answer, as a bar to the suit; and it surely could not have 
been so understood by the complainant, or his learned and 
able counsel would undoubtedly, on the coming in of the 
answer, have excepted to it for that reason, and had that 
matter stricken out, as irrelevant and improper. It is, 
however, deemed a sufficient answer to the objection to say 
that this order, made by consent, was, after the answer was 
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filed, also by consent of parties, revoked, vacated and an- 
nulled, and that no other order for an account appears in the 
record. It is further insisted that a decretal order, made 
by consent, cannot be set aside, either upon a rehearing or 
appeal, and to this we assent; but we think such an order, 
made by consent, may by consent be set aside. The next 
order, the one appointing William Nickels Master, and re- 
ferring the matter to him, shows that he was appointed to 
examine the books and papers of said concern; and report 
upon the same, with reference to the charges made in com- 
plainant’s bill. He was not required to state an account 
—it was no part of the duty assigned him ; and the same 
may be said ef George. F. Baltzell, who was subsequently 
appointed, who seemed to understand his duty, and did not 
attempt to state an account. So far, therefore, as regards 
the account stated by the Master Nickels, it was a nullity. 
The Master, (says Mr. Daniel, in his able work upon Chan- 
cery pleading and practice, vol. 2, page 1478,) must not go 
beyond the matters referred to him, and it is, he says, laid 
down in one of Lord Bacon’s orders, Beams orders, 23, that 
ifa Master reports as to matter which is not referred to 
him, his report so far as relates to that matter is a nullity, 
It has been decided that in such a case the proper course 
is not to except to the Master’s report, but before it is con- 
firmed to apply to the Court that it may be referred back 
to the master, to review his report, but that if no such ap- 
plication is made, and the report should be confirmed, the 
Court will pay no attention to it, except so far as it is war- 
ranted by the decree. Jenkins vs. Briant, 6 Sim., 605. 
A reference to the Master will not authorize a report by 
him more extensive than the allegations and proof warrant, 
and & report which is erroneous on its face, may be enquir- 
ed into without any exceptions. Levert vs. Redwood, 9 
Porter, 80. Ifthe Master has exceeded his authority, the 
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Court will either direct him to review his report, or take no 
notice of his finding. 2 Daniels’ Ch. Pl. and Pr., 1501. 
Having disposed of the foregoing propositions, we come 
now to the important question whether the sale by the com- 
plainant of his interest in the concern to the respondent 
ought to be set aside or sustained. Itis a general and most 
material rule in all cases of accounts that where there has 
been a settlement, and the account has either been signed 
or a security executed at the foot of it, a Court of Equity 
will not open that transaction, unless the evidence produced 
(founded on the charges in the bill,) shows the transaction 
to be so iniquitous that it ought not to be brought forward 
at all to affect the party sought to be bound. 1 Hovenden 
on Frauds, 160 ; Chambers vs. Goldwin, 9 Ves., 266; Drew 
vs. Power, 1 Sch. & Lefr., 192; Farnham vs. Brooks, 9 
Pick. Rep., 231. Some principles, however, (say the Court 
in the last case cited,) may be extracted from the decisions 
which stand not contradicted by others, and therefore may 
be adopted as rules. One is that mere inadequacy in price, 
if the bargain is fair, is no ground for relief. Another that 
if the value of the thing sold depends upon a contingency, 
although great advantage may be gained, yet the contract 
shall be sustained. Another that old age or infirmity alone, 
without practice upon it, shall not avoid a contract. Per- 
haps (say the Court,) the whole doctrine may be summed 
up in this brief sentence taken from a case in Sch. & Lefr., 
209: Concealment of a material fact, by the party whose 
duty it is to disclose it, is sufficient to set aside a contract: 
And in another book, (1 Simons’ Ch. Rep., 89,) it is said 
that a partner purchasing must give a full account of the 
state of the property ; andin3Swanst., 73, it is said full ine 
Jormation is required ; and in14 Ves., 300, that although 
the purchaser may not be aware of the duties of giving in: 
formation, &c., which the Court would require in the situ 
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ation in which he stood, it is necessary to impute knowledge ° 
which the party may not actually have had. Wesubscribe 
to these doctrines generally, but are satisfied that there 
must be qualifications suited to cases of an extraordinary 
nature, in which a strict application of the rule would in- 
fallibly produce injustice. Ifa trustee, or an agent, under- 
takes to purchase of the owner an estate, or stock, or debts, 
with the condition of which he may be well acquainted, and 
of which the owner may be entirely or partially ignorant, 
there is no doubt a suflicient disclosure should be made to 
enable the owner to judge of the adequacy of the offer made ; 
and if there is anything misrepresented, or concealed, or 
withheld, even withont a design to conceal, the bargain will 
‘be void. But suppose the subject matter of the bargain to 
be of a complicated nature, such as an account running 
through many years and many volumes of books, and re- 
lating to transactions which may in a measure have gone 
out of memory ; in such cases, all that fairness requires 
would seem to be to give information sufficient to lead the 
party into an enquiry, a willingness to answer to all ques- 
tions put, and a surrender of all the materials of knowledge 
by the purchaser to the seller. 

The exhibit of a balance considerably larger than the 
sum offered for it, is of itself one pretty strong ground of 
enquiry, and an intimation of contingencies which may af- 
fect the bargain, and if the books and memoranda contain- 
ing the elements from which the balance is composed, be 
offered for scrutiny, there seems to be no ground to impute 
fraud. Ifthe party entering into the contract has the full 
means of knowledge committed to him by the other party, 
and does not choose or neglects to avail himself of them, 
it is his own fault if the bargain turns out to be unfavora- 
ble. He may have too much confidence in the party with 
whom he deals to think it necessary to go into a particular 
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examination, but if that confidence is not well placed, the 
bargain will not be affected. Farnham vs. Brooks, 9 Pick. 
Rep., 2338, 234. 

An agreement will not bé avoided by reason that repre- 
sentations made by one party to the other, upon the sub- 
ject of the agreement, are not correct, if it be manifest that 
the party making the representations is speaking not from 
personal knowledge, but with reference to accounts which 
were equally open to both parties, and ifthe representa- 
tions be justified by those accounts. Iarris vs. Kemble; 
2 Eng. Cond. Ch. Rep., 57. 

We have been referred by complainant’s counsel to the 
case of Maddeford vs. Austwick and Austwick vs. Madde- 
ford, 1 Simons’ Rep., 89, 2 Eng. Cond. Ch. Rep., 45, to 
show that where a partner who superintended exclusive- 
‘ ly the accounts of the concern, agreed to purchase his co- 
partner’s share of the business, for a sum which he knew, 
from accounts in his possession, but which he concealed 
from his copartner, was an inadequate consideration, the 
agreement was set aside. Dut there are several circum- 
stances which materially distinguished that case from the 
case at bar. One is that at the time the agreement was 
made between the plaintiff and defendant, the defendant 
had in his possession a private book, which contained a 
statement of the accounts between the plaintiff and defend- 
ant, made out by the defendant, whereby it appeared that 
the one thousand pounds which the defendant agreed to 
pay to the plaintiff, in addition to the money which he had 
drawn from the concern, would have been nearly but not 
quite a fair consideration, if no profits had been made from 
the concern of the mint; but taking the mint profits into 
the account, which the defendant was unquestionably bound 
to divide with the plaintiff, it would have been many hun- 
dred pounds less than the plaintiff would be entitled to 
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receive. This private book he concealed. The public books 
of account belonging to that concern, to which all parties 
had access, were (as were those of White & Walker,) of an 
intricate nature. The respondent in this case had no such 
private book; and moreover, in that case the proposition 
to purchase was made by the defendant, and there is no- 
thing to show that the plaintiff did not seek a full share of 
the profits, while in this the proposal to sell came from the 
complainant, who evinced a desire for an ¢mmediate close 
of the business, without waiting until the full statement of 
the matters of the concern could be ascertained, expressing 
a willingness to take less than one half the profits, respon- 
dent at the same time offering him full access to all the 
books and papers of the concern, and suggesting the pro- 
priety of a full examination. And here it may not be im- 
proper to observe that this case was argued throughout, on 
behalf of the complainant, as though the respondent, at this 
juncture of their affairs, had undertaken to make out and 
present to the complainant (before he would make him an 
offer of what lie would give for his share,) a full statement 
of all the matters of the concern, whereas his undertaking 
(and this not at the instance of the complainant,) was to 
make out a statement of the assets and liabilities. This he 
did—whether substantially correct or not will be seen here- 
after. In this case, the accounts were of a complicated na- 
ture, running through four and a half years, and through 
many volumes of books, and relating to transactions many 
of which had in a measure gone out of the memory of the 
respondent, as appears by his examination before the Mas- 
ter. He gave information sufficient to have put the com- 
plainant on enquiry, advised it, and offered the books and 
memoranda containing the elements from which the bal- 
ance is composed, for the scrutiny of the complainant. 
There is no pretence that he at any time evinced any un- 























TERM AT MARIANNA, 1854. 491 








: White vs. Walker—Opinion of Court. — 











willingness to answer any questions put to him by the 
complainant. Where, then, is the ground to impute to 
him fraud, either actual or constructive? The defendant, 
by his answer, denies all fraud, and, indeed, all the char- 
ges alleged, and all the facts set forth in the bill as grounds 
for the interference of the Court. The answer is sworn to, 
and it is a well settled rule in Equity thata party is not to 
be charged upon any fact stated in the bill, againsthis own 
denial, in his answer under oath, of the existence of such 
fact, if the proof of the fact is only by one witness, upon 
the equitable principle that if he is put upon his oath by 
his adversary, credit shall be given to his own declarations, 
unless they are contradicted by at least two witnesses, or by 
written documents, or pregnant circumstances. In every 
case the answer of the defendant to a bill filed against him, 
upon any matter stated in the bill, and responsive to it, is 
evidence in his own favor, and is conclusive, unless overcome 
by the testimony of two opposing witnesses, or of one wit- 
ness, corroborated by other circumstances and facts, which 
give to ita greater weight than the answer, or which is 
equivalent in weight to a second witness. 2 Story Eq. 
Jur., Sec. 1528, and note 2, page 995, 5th Ed. But then 
the answer, to have this power, must be direct and positive. 
Only vs. Walker, 2 Atkyns, 407; Walton vs. Hobbs, ibid., 
19; Arnut vs. Biscue, 1 Ves., Sr., 97; Lenere vs. Lenere, 
1 Ves., Sr., 66; Wetmore vs. White, 2 Caine’s Cases in 
Error ; Farnham vs. Brooks, 9 Pick. Rep., 249, 250. The 
answer in this case is direct and positive. The question of 
fraud is one of motive and intent, and can rarely if ever 
be considered as a single fact, but a conclusion to be infer- 
red from all the circumstances of the case. In conclusion, 
however, the same general rule prevails in equity as at 
law; it is not to be presumed, but must be proved. Wil: 
son & Cleland vs. Luke Lott, 5 Fla. R., 316. 
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Where, we would ask, is the evidence to fix the charge 
of fraud or liability upon the respondent? We have care- 
fully examined the testimony of every witness who was 
sworn to testify in the case, and have found nothing in it 
which establishes any such charge. We may, therefore, 
safely say it does not exist, unless it is to be found in the 
report of the Master Nickels. Hence we turn to that re- 
port, and what do we find? A document full of errors and 
exceedingly unsatisfactory, although it cost him about eight 
months’ labor to prepare it, a recast of the books, in Ais 
opinion, being necessary to enable him to make outa 
statement of the affairs of the concern; and when it comes, 
what does it present? This recast of all the books, with 
schedules, &c., and a long report, mostly upon matters not 
referred to him, without a single word as tothe char- 
ges.in the bill, (except in the caption referring to his ap- 
pointment,) in regard to which and for no other purpose 
he was appointed to examine the books and papers of the 
concern. There is presented, amongst other things, a pa- 
per marked T., called a profit and loss account, showing a 
balance of $30,872.67, which he reports as the nett profits 
of the firm, and yet in this important account he forgot (or 
did not know that it was necessary, in order to show the 
nett profits,) to deduct the amount of the capital stock paid 
in and the amount of bad debts, together amounting to near 
one third of that sum. 

Now if he committed so gross an error in an account cov- 
ering less than half a sheet of foolscap paper, what errors 
may he not have committed in recasting the whole set of 
books of the firm of White & Walker, which did a large 
business, running through a period of four and a half years ? 
And ought such a report to be taken as conclusive, 
and as sufficient evidence to establish the grave char- 
ges made against the respondent in the complainant’s 
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bill, especially after all ot the books and papers of ‘the con- 
cern have been burned up, so that they cannot be referred 
to for the purpose of testing the correctness of the re- 
port? Wethink not. In the case of Moore & Taylor vs. 
Story, 8 Dana’s (Kentucky) Reps., 231, in which an Au- 
ditor had been appointed to examine ‘the books and ac- 
counts of a partnership concern, &c., and to report, &c., the 
books (nine in number) had been very irregularly kept, and 
the accounts were (as in this case) exceedingly complica- 
cated. The auditor made his report, but the Court said 
they “‘ could not rely upon the result of his estimates, as 
they had discovered several material errors in his caleu- 
lations. Nor can we (said the Court,) confide in data as- 
sumed by him to arrive at the amount of capital, (a ques- 
tion that had been specially referred to him.) We think | 
the parol proof in the cause, strengthened by the facts de- 
duced from the whole case, may more safely be relied on.” 
So in the case now before us.. We cannot (for a similar 
reason,) confide in the report of the Master Nickelg, and 
are satisfied that it should not be made the basis ofa de- 
cree against the respondent But there are other errors in 
this report still more important, some of which were cor- 
rected in the Circuit Court, and others which we propose 
to correct here. ; 

It may be proper toremark that we have looked into this 
report merely as a matter of evidence, to ascertain the fact 
whether respondent was an accounting party or not—the 
sole object of this reference to this Master. 

In regard to the item in account T., charged as goods sold 
for promissory notes of individuals, &c., $2,500, the proof 
is exceedingly vague and unsatisfactory. Indeed, there is 
no legal proof of any specific amount. The respondent, in 
his examination before the master Nickels, i in answer to 
a question put to him on this subject, said—We were in the 
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_ habit of receiving promissory notes of individuals for goods ; 
don’t know the amount, but think it was not large, as we 
did not do much of that kind of business, and merchandise 
has not had credit for them. J. W. Russ, who was also 
examined as to this matter, before thesame Master, said that 
while he was in the employment of White & Walker, as 
Clerk, they did receive promissory notes of individuals 
in payment for merchandise, but could not tell how much. 
In a subsequent examination before the Master Baltzell, he 
says,he remembered some business of the kind being done, 
but does not recollect any particular transaction, it being 
confined to limited amounts, and entries were made ; the 
notes were put away with other notes of the firm ; the prae- 
tice was not common, the respondent preferring good cus- 
tomers’ debts to notes of third persons. F. R. Pittman, 
who had also been a Clerk of White & Walker, was exam- 
ined by Master Baltzell, and in answer to a question put 
to him in regard to this matter, said he did not recollect 
any such transactions; it was not the practice of the firm, 
and if any occurred they were small, or he would recollect 
it more perfectly. M. L. Cavert, another witness, in 
answer to an enquiry put to him, said—I was in the habit 
of trading for promissory notes of individuals, and suppose 
I received five hundred per annum for each of these years, 
(1841, 1842, 1843 and 1844,) and I think this is a small esti- 
mate; and being asked as to the general custom of mer- 
chants in Marianna in regard to this matter, said—I can- 
not say whether it was the general custom of the mer- 
chants ; I dealt in them myself, because I preferred good 
notes rather than charge them (goods) in account. Isaae 
Widgeon, another witness examined, said—I think it was 
the custom of merchants generally (in Marianna) to sell 
merchandise for promissory notes on third persons, and 
that he was in the habit of doing so himself, and on being 
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fair average for which merchandise was sold in such a bus- 
ness as White & Walker, (which question was objected to 
by respondent,) he answered—‘ I suppose five or six hun- 
dred dollars.” This is all the testimony on the subject, and 
we may well lay out of view the testimony of the last two 
witnesses, there being no rule of law justifying its reception. 
In the case of Simpson vs. Feltz, 1 Nott & McCord’s Ch. 
Cases, 215, an attempt was made to prove the profits of a 
firm by showing what profits other merchants in the same 
neighborhood made, but the Court said :—The evidence in 
support of the item in the Commissioner’s report is very 
flimsy, weak, and altogether conjectural, being founded on 
the opinions of merchants in the neighborhood, whose sit- 
uations were entirely different from that of complainants, 
they being owners of new cash stores, when that of com- 
plainants was acredit store. The evidence of these two 
witnesses, Cavert and Widgeon, is equally conjectural; in- 
deed, more so. There is nothing at all to show the relative 
business of White & Walker with any other merchant in 
Marianna. One, for aught that appears, may have had 
ten times the amount of stock of the other. Cavert or Wid- 
geon may have had fifty thousand dollars worth; White & 
Walker may not have had ten thousand. The testimony 
shows that in 1841 and 1842 their stock of goods was small. 
One witness says it had been quite low. The respondent, 
it will be observed, said, speaking of these notes, merchan- 
dise has not been credited for them. This he might well 
say, for other testimony in the case shows that White & 
Walker did not keep what is called by accountants a mer- 
chandise account; but Russ, the principal Clerk of the 
House, who kept the books, and was intimately acquaint- 
ed with the transactions of the concern, says—Lntries were 
made ; the notes were put away with other notes of the 
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Jjirm. It is very evident, theretore, that the concern had 
the benefit of them. Indeed, they may, and probably did, 
constitute a part of the very notes from which the complain- 
‘ant made his selection. And here it may not be improper 
to remark that the able and astute counsel who closed the 
argument of this cause for the complainant, while he ear- 
nestly contended that merchandise ought to have a credit 
for these notes, did not charge the respondent with having 
made any improper use of them, but freely admitted that 
they had gone into the general fund of the firm, and 
that it had had the use of them. Apart from this consid- 
eration, however, from the view which we have taken 
of this case, showing an absence of all fraud on the 
part of the respondent, the amount, from all the legal proof 
in the case, being but small, would not change the result- 

The charge for profits on Union Bank money, seems to 
have nothing to sustain it. The testimony shows that some 
of it was received at its face for goods sold, and bought at 
a discount of fifty per cent.; that it was lent, to be paid in 
good money, and that it was paid, and that the amount re- 
ceived went to pay the debts of the concern, and Russ, 
their principal Clerk, who was intimately acquainted with 
all the business transactions of the House, says expressly 
in his testimony, taken before the Master, that all these 
speculations were for the benefit of the concern. There is 
consequently no reason or pretence for this charge. 

The Master’s report affords no satisfactory explanation in 
regard to the item of $2731.75, found on the credit side of 
exhibit T. He states it thus :—“ Sales made to cash which 
has been paid out to individuals, which I have found char- 
ged to them at sundry times in day book, but has not been 
entered in cash book; therefore merchandise ought to be 
credited.” By turning to exhibit R., we find that this item 
is made up of 53 monthly items, embracing doubtless di- 
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vers small sums lent each month, commencing in Novem- 
ber, 1838, and running on until April, 1843. This exhibit 
is headed thus :—‘ Statement of entries, cash paid out, 
which are found on day book, posted in journal, and have 
never been entered on cash book, or to credit of merchan- 
dise.” In this report he says—‘ The paper marked R., 
shows various cash entries on the day book and ledger, 
which have not been placed on the cash, or anywhere else 
carried to credit of merchandise.” This is all that is any- 
where said in relation to this item, except in the examina- 
tion of the respondent before the master Nickels, to which 
reference will tereafter be made. It seems from all this 
that the master assumed the fact that these items had not 
been entered on the cash book. Why this assumption? It 
does not appear to be based on testimony, or even a rea- 
sonable probability. We have nothing before us to show 
that the cash book of this firm was not kept in the usual 
manner, and if it was, and these items were for cash re- 
ceived in the daily sale of goods, then they must have been 
entered in the cash book, and merchandise had already 
been credited with the amount of them; and the witness, 
Russ, the principal Clerk of the House, testifies that a por- 
tion of the time Pittman, another Clerk, kept the cash book, 
and squared it; that is, we understand, balanced it. Now 
upon the hypothesis of the Master, we are at a loss to 
know how this book was made to balance. The argument 
of counsel (as we understand it,) on this point was that 
these amounts were found charged in various accounts of 
customers, as cash loaned or advanced, and that it was 
a legitimate presumption that the cash so loaned was taken 
from the till or drawer, which contained the money re- 
ceived for the daily cash sales of merchandise, and there- 
fore, in order to have full benefit of all the goods sold, it 
was necessary to enter the amount to the credit of merchaa- 
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dise, in the account T. Now the objection to this item, as 
it stands in the Master’s report, is that his assumption that 
these items were never carried to the cash book is a mere 
assumption, unsustained by proof, unless it is to be found in 
the answer of the respondent to a question propounded to 
him upon his examination before the Master, and not within 
the bounds of a reasonable presumption, and we think that 
to fix a charge of fraud upon a party, we ought to have 
something more than the mere assumption of facts. 

The objection to the explanation offered in the argument 
of counsel, viz: That it afforded an index of the amount of 
merchandise sold for cash, is equally unsatisfactory ; for, 
non constat, that the money so loaned to customers was 
collected from other sources than the daily sales, as for set- 
tlement of accounts previously contracted by other custom- 
ers, or taken out of moneys already entered in the cash 
book, and which had passed into the general fund of the 
concern, and other monies, collected from various sources, 
and placed in the same fund, which is much more likely. 
Fraud, as before stated, is never to be presumed, but must 
be proved ; but if facts may be assumed, and made to rise 
to the dignity of testimony, this sound, salutary and equi- 
table rule of law may very easily be evaded. The question 
propounded to the respondent, to which his answer above 
referred to was given, is as follows, viz: “I find many 
charges of cash entered on the day book which have never 
been entered on the cash book ; how are they to be account- 
ed for, and to what account are they to be placed?’ To 
which the answer was: “ I presume merchandise ought to 
be credited with the amounts.” Here, in the question put, 


is to be found again the same assumption. It isa mere 
general question ; the attention of the witness is not called 
to any particular item; but without any particular item 

being brought to his notice, he is called upon to answer to 
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a series of items, amounting doubtless to several hundreds, 
and running through a period of four and a half years, and 
this, too, eight years after these entries commenced. Can 
it be supposed by any reasonable man that he could, when 
thus suddenly interrogated, recollect all or even any con- 
siderable portion of these numerous items, so as to be able 
to answer understandingly in regard to them? Surely not. 
The clerks of the house, it appears, made most of the daily 
entries. These items were small, although amounting to 
considerable in the aggregate. Itis not probable, there- - 
fore, that his attention was ever very particularly called to 
them, and hence the general and necessarily unsatisfactory 
language of his answer— 1 presume,” &c. Nothing more 
than mere presumption could be expected in an answer 
founded entirely on an assumed fact. To what weight, 
then, is the answer entitled? It wouldseem that it should 
not be permitted to outweigh the defendant’s answer, which 
is responsive to the bill, and the testimony of Russ, the 
principal Clerk of the House, who states in substance that 
the books were justly kept, and all the entries in them 6o- 
na fide, and honestly made. 

As to the sum of $4,080 for bad debts, it is deemed sufti- 
cient to say that this item is set up in the answer respon. 
sive to the bill, that it was allowed by the Court below, and 
has not been objected to here, even by way of argument. 

We insert here a statement showing the difference be- 
tween the exhibit made by White to Walker at the time of 
the purchase of his interest in the partnership business, and 
the actual condition of the business, as shown by the Mas- 
ter’s report, after being corrected by this Court. 

White’s exhibit, made to Walker at the time of sale, viz; 
Good assets over and above the debts due by 

the concern, and including the private ac- 

counts of the copartners,..............00. $19,985 33 

15 
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Bad assets reported,..... bekntsiebeeeennse's 4,080 00 
Total assets due concern, over and above its 
PL dcan T  cabWeonscceghdveseecee 24,065 33 
Balance reported by Master, in account of 
EE nea dada snes ccnsdeesseses 30,872 67 
- By item in account designated as “sales to 
cash paid ont to individuals,”............. 2,731 75 
By item in account, “ Goods sold for promisso- 
PEEL” Nob o56 6060 aces cccesasecceesece 2,500 00 
By item in account, profit on Union Bank notes 
ROD By Ms Mac cccccceccdcccecces 935 00 
By item in account, profit on Union Bank notes 
BOEIEE GD WUD, . onc co cccccccsccccccocce 660 00 
» $6,826 75 
Total balance, as corrected by this Court,’.... 24,045 92 
Balance in favor of White’s exhibit,......... 19 41 
To gross balance due partnership, as per above 
Se ch bbstpensccebewecccesecee $24,045 92 
By amount allowed for bad debts by the Cir- 
as stp enecdneesstddeedeeonbeces 4,080 00 
Nett balance, to bedivided in equal moities,... 19,965 92 
Nett balance due to each partner,........... 9,982 96 
Amount of cash and selected notes received by 
Rand chdkiddpalnnienéhe hedeecessee 9,009 00 


Excess in favor of White, consisting of assets 

remaining after the selection by Walker of 

| WPT TTT TTT TTI TE Tere TT eee ee $873 96 

It is insisted by the complainant that the decree of the 
Circuit Court is erroneous in this: That it does not allow 
him for the cash which he contributed as capital stock, 
with which the firm commenced business, and that this 
ought to be added to the amount decreed in his favor. 
This claim of the complainant we have maturely consid- | 
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ered, and think that it is without foundation. The basis of 
the decree of the Circuit Court is the balance struck in ac- 
count T., which purports to be a “ profit and loss” account, 
but which is in fact only a “ balance sheet” showing the dif- 
ference between the assumed disbursements and receipts of 
the concern. To convert it intoa “profit and loss” ac- 
count, it was necessary to carry to the “ debit sidg of the 
account” the whole cash capital invested, and this, if it 
had been done, would have reduced the balance by that 
amount, and would then have exhibited the clear “ profit” 
(as the Master understood it,) over and above that capital. 
Adnitting the position claimed by complainant, the ac- 
count between the copartners would stand thus: 
Balance reported in account T.,............. $30,872 67 
One moiety, or Walker’s half,... $15,436 38 
Add for cash contributed to cap- 

BE BIg oo stcwcewes seeaas 2,757 25—$18,193 58 








Balance to be received by White,........... 12,679 09 

Thus it will be perceived, upon the hypothesis on which 
the complainant’s claim is based, of two copartners contrib- 
uting equal portions of the cash capital, and to participate 
equally in the profits, one receives from the nett assets of 
the concern $18,193.58, while the other gets only g12,- 
679.09. To meet a result so obviously inequitable, it was 
insisted by the counsel for complainant that $2,757.25 was 
to be viewed 2s coming not out of the nett assets of the con- 
cern, but as due by White, the acting partner, who had re- 
ceived it from Walker at the time of entering into the co- 
partnership, and that he ought to be required to refund it 
out of his private funds. It is true, White did receive the 
amount, as Walker’s portion of the cash capital, but it is 
equally true that he disbursed it for the purchase of mer- 
chandise, which very merchandiseis debited in account T., 
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and the proceeds thereof, when sold, carried to the credit 
side of the same account. Now if White is to be debited 
with the cash received, he must likewise be credited with 
the amount when paid out for merchandise, and the two 
amounts being equal, they balance each other, amounting 
to a cross entry, which could not in the least affect or vary 
the balance stated in the account. We should not have 
deemed it necessary to expend an argument upon this 
point but for the very earnest manner in which it was 
pressed upon us by both of the able counsel who repre- 
sented the complainant. We cannot but believe that they 
have been led into an erroneons conception of this matter, 
by viewing the result exhibited in account T. as “ clear 
profit,” when it was in fact only the “ balance” between the 
* receipts and disbursements” of the concern ; and indeed, 
the designation of that account might well induce the mis- 
conception. We are perfectly satisfied that there is no er- 
ror in the decree of the Circuit Court in rejecting this item 
of claim. The view which we have taken of the case, in the 
former part of this opinion, and the conclusion to which 
we have come upon the whole case, renders it unnecessary 
to consider the other claims set forth in the complainant’s 
petition of appeal. Upon a view of the entire case, it is 
gratifying to us to perceive that our conclusion upon the 
details is strongly fortified by the general result, based up- 
on the evidence of the witnesses examined to the point of 
the average profits realized by other mercantile houses du- 
ring the period that this firm was in operation. The 
weight of evidence on that subject seemed to establish fift 
ty per cent. advance on the sale of goods as the average. 
If we assume this data as the basis of our calculation, (and 
we are inclined to the opinion, from the disasters which at- 
tended the majority of the mercantile firms doing business 
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at that period, that this average is a very high one,) the re- 
sult will stand thus: 
Amount of merchandise bought during four 

and a half years, the period of doing busi- 


ness, (in round numbers,)....,........... $44,000 00 
Fifty per cent. advance on cost is........... 22,000 00 
SPOTS TOP BOG GON a oi. ook n ik bine cece sdewds 4,000 60 
Leaving good assets to be divided,........... $18,000 00 
One moiety of goou assets,..............00. 9,000 00 


Which is in round numbers the amount the complainant 
received for his interest in the concern when he sold out to 
White—a result with which we think complainant has no 
cause to be dissatisfied, when we reflect that he embarked 
in the enterprise only the sum of $2,757.25, and in the 
brief period of four and a half years had returned to him, 
in cash and the selected assets of the concern, the amount 
of $9,009.00. A result so satisfactory, and achieved through 
the perilous periods of 1840, 1841 and 1842, is in our esti- 
mation the highest compliment which could be paid, not 
only to the business capacity, but to the honesty and integ- 
rity of the respondent. Let the decree of the Court below 
be reversed, and the cause be remanded to the Court below, 
with directions to dismiss the bill; and as to the costs, we 
deem it right and proper that under the circumstances 
each party should pay one half the costs, and accordingly 
so decree. 

As a general rule, prima facie, the prevailing party is 
entitled to costs, as well in equity asin law. 3 Daniels’ 
Ch. Pr., (by Perkins,) 1520, and notes. Yet costs do not al- 
ways follow the decree in favor of a party; they are in 
the sound discretion of the Court, and are to be awarded or 
refused according to the justice of each particular case. 
Ibid, 1515, 1516, aud note and case cited. In Jones vs, 
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Morehead, &c., 3 B. Monroe’s Reps., it was held that in a 
case where suit was necessary to wind up the partnership, 
it is proper to divide the costs. In Taylor vs. Cawthorne, 
2 Dev. Eq., 221, it is said costs ‘are usually taxed on part- 
nership effects. In the case of Simpson vs. Feltz, 1 Eng. 
Cond. Ch. Reps., 213, 219, the plaintiffs, in a suit for a set- 
tlement against a co-partner, were ordered, under the cir- 
cumstances, to pay two-thirds of the costs. A very large 
portion of the costs, had the respondent (the appellant here,) 
taken the proper steps at the coming in of the report of the 
Master Nickels, to get rid of all that portion of it which was 
beyond the scope of his authority, (which he failed to do,) 
might have been saved; and he is at fault in relation to 
other matters, which tended to increase the costs, and es- 
pecially in the great and unnecessary length of his answer. 

Therefore let one half the costs be taxed against each 
party, both in this Court and the Court below. Per éo- 
tam Curiam. 








Freperick Betpen, Puarntirr mm Error, vs. Joun D. 
Gray, Derenpant In Error. 


1. The statute against usury is salutary in its operation, and it is of paramount 
importance to guard it against the shifts and devices usually resorted to to 
evade its operation. 


is) 


. Whether or not a contract is usurious, is a question of law, and it is within the 
province of the Court to determine that question, and to instruct the jury 
accordingly. 

3. The case of Gray vs. Belden, (3 Florida Reps., 110,) considered and approved. 

4. This Court will not disturb a verdict merely on the ground that the facts of 

the case did not call for a certain instruction which was given by the Court, 
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and which instruction was correct in principle, and not calculated to mislead 
the jury. 


Writ of Error to Franklin Circuit Court. 

This was an action of assumpsit on a promissory note. 
The defence set up was usury. 

The facts, as shown by the record, were these: Gray was 
security on a forthcoming bond, given by one Tobey, whose 
slaves were levied on for a debt of $4,000, and replevied. 
The slaves were not forthcoming on the day of sale; the 
bond was returned forfeited, and execution was issued 
against Gray, whose property was levied on and advertised 
for sale. On the day of sale, Gray agreed with one T. J. 
Vickers, the holder of the execution, to give, and did give 
him a note for $200, payable thirty days after date, upon 
the consideration that Vickers would stay the execution for 
that time; and the object of this stay is stated to be that 
Gray might have time to go to Mobile and get the slaves 
mentioned in the forthcoming bond, and have them sold in 
discharge of the execution which had been levied on his 
property. The note thus given was endorsed to Belden, 
the plaintiff in error, who brought suit thereon. Upon this 
state of facts, the Supreme Court, at January term, 1850, 
upon a writ of error, duly prosecuted, determined that the 
contract was usurious, and remanded the cause to the Court 
below for a new trial. 

_ At the April Term, 1850, of Franklin Circuit Court, a 
new trial was had, and the following additional evidence 
was adduced, viz: 

‘On the day appointed for the sale of Gray’s property, 
Gray applied to Vickers to postpone the sale for thirty 
days, to enable him, Gray, to seek for and surrender the 
property of said Tobey, (for the the delivery of which said 
forthcoming bond was given.) Vickers declined, and said 
that he wanted to be present at said sale,and that he had 
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come from Montgomery, Alabama, (where he resided,) on 

purpose to attend said sale, and that if it was postponed,, 
he would have to return to Montgomery, and come back to 

St. Josephs, (the place where the property was levied on 

and to be sold,) at some cost and expense. Gray then of 

fered to give to Vickers, his note for two hundred dollars, 

as an inducement to postpone said sale. Vickers consent- 
ed, and postponed the sale, and the note was given. The 

whole of said judgment was subsequently paid to said 

Vickers. The conversation here stated between Vickers 

and Gray, took place in presence of witness, on the day 

the sale was to take place, and about the same time and 

just before the Marshal was about to sell the property of 
said Gray. 

“The Court instructed the jury that ifthe note sued up- 
on was for the postponement of the sale by Vickers, it was 
usurious, and could not be recovered upon, although there 
were other accompanying considerations. If bad in part, 
bad in whole, and in such case, will find for defendant.” 

The jury returned a verdict for defendant, upon which 
judgment was rendered. 


W. G. M. Davis tor Plaintiff in Error. 
G. S. Hawkins for Defendant in Error. 


DuPONT, J., delivered the opinion of the Court: 


At the January term, A. D., 1850, this case was brought 
up to the Supreme Court, by writ of eror, sued out by the 
present appellee, and the judgment of the Circuit Court 
having been reversed, it was remanded for a new trial. 
(Vide Gray vs. Belden, 3 Fla. R., 110.) 

In obedience to the mandate of the Supreme Court, a 
new trial was had, at the Spring Term, A. D. 1850, of the 
Franklin Circuit Court, upon which trial a verdict was 
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accordingly. ‘To reverse that judgment is the objectof the 
present appeal to this Court. 

We do not feel ourselves. called upon to review the opin- 
ion delivered in the case of Gray vs. Belden, concurring as 
we do in that opinion, so far as it bears upon the issue 
which was raised by the pleadings ; and in order, therefore, 
to a decision of the present case, it will only be necessary 
to consider, jirst, whether the additional evidence offered 
at the second trial altered in any material respect the for- 
mer aspect of the case ; and sécond/y, whether the instruc- 
tions of the Judge, given on the trial below, were in con- 
formity to the law, as announced in that opinion. 

The issue upon which the case was decided, both at the 
first and second trials, was raised by the plea of usury. 
The evidence adduced at the former trial to sustain the 
plea, proved that the note sued upon had been given by 
Gray, the defendant, in consideration that a certain execu- 
tion at law, which had been levied upon his property, should 
be stayed for the period of thirty days. The language of 
the witness, as we find it in the record, is as follows: **Onthe 
day of sale, by agreement, Gray gave the note sued on to 
Vickers, payee and holder of execution, in consideration 
that Vickers would stay the execution for thirty days, in 
order to give Gray time to go to Mobile and get the negroes 
mentioned in forthcoming bond, and have them sold in dis- 
charge of the execution against him, founded on the forth- 
coming bond.” The only additional evidence adduced at 
the second trial, was given by the same witness who testi- 
fied to this point on the first trial, and was as follows, viz: 
* Vickers declined,” (the offer to take the note,).“‘ and said 
thai he wanted to be present at said sale, and that he had 
come from Montgomery, Alabama, where he resided, on 
purpose to attend said sale, and that if it were postponed, 

16 
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he would have to return to Montgomery, and come back to 
St. Josephs, the place the property was levied on and to 
be sold, at some cost and expense. Gray then offered to 
give Vickers his note for two hundred dollars, as an in- 
ducement to postpone said sale. Vickers consented, and 
postponed the sale, and the note was given.” 

We are at a loss to perceive how the additional evidence 
changed or altered the aspect of the case, as it was present- 
‘ed on the first trial. It is true that the counsel for the de- 
pellant insisted in his argument that a different considera- 
tion for the giving of the n&te is established by the addi- 
tional evidence, viz: An indemnity or reimbursement for 
the travelling expenses of Vickers to and from Montgom- 
ery; and in this connection, he contended with great ear- 
nestness against the impolicy of preventing acreditor from 
extending to his debtor that forbearance which a well dis- 
posed and benevolent man might desire to exercise. But 
we differ from the counsel in the supposition that any new 
or different consideration was established by the additional 
evidence ; and as to the matter of policy, we deem it to be 
of paramount importance that a statute so salutary in its 
operation as is the statute against usury, should be sedu- 
lously guarded against the ingenious shifts and devices so 
often resorted to to evade its operation. The true question 
involved in the issue is this: What was the consideration 
which moved Gray to the giving of the note? Evidently 
it was the postponement of the sale of his property, or, in 
the words of the statute, the “ forbearance, or giving day of 
payment,” by the creditor to the debtor. We are, then, 
clearly of opinion that the present aspect of the case is iden- 
tical with that presented at the first trial, and that it has 
not been relieved, by the additional evidence offered at the 
second trial, from the operation of the statute. 

The other question which remains to be considered, is as 
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to the propriety of the instructions given to the jury on the 
second trial. There was some difference of opinion between 
the counsel as to what was the instruction given by the 
Court, it being apparent that there was a clerical omission 
in the record; but giving it the reading contended for by 
the counsel for the appellant, (which we are inclined to 
think is the correct version,) it was in the following words, 
to-wit: “‘If the consideration of the note sued upon was 
the postponement of the sale by Vickers, it was usurious, 
and the note could not be recovered upon, although there 
were other accompanying conéiderations. If bad in part, 
bad in whole, and in such case the jury will find for 
defendant.” The first clause of this instruction, we think, 
is in strict conformity to the opinion delivered at the for- 
mer hearing of the case, and is otherwise correct in prin- 
ciple. It did not interfere with the legitimate province of 
the jury to inquire into the consideration of the note; and 
that being ascertained to be the postponement of the col- 
lection of the debt, it was the right and duty of the Court 
to announce the law. Whether a contract be usurious, isa 
question of law, and in this clause of the instruction, the 
Court did no more than to declare the law, as applicable 
to the facts of the case. 

Nor do we think that the second clause of the instruc- 
tion, which declares that “‘a consideration bad in part is 
bad in whole,” is obnoxious to any valid objection. Al- 
though the facts of the case might not, perhaps, have call- 
ed for the giving of the instruction, yet, being correct in 
principle, when applied to a case of this kind, and not 
perceiving how the appellant could be injured thereby, we 
are not disposed to lay any stress upon it. 

Let the judgment be affirmed, with costs. 
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James C. Joxes, Appetiant, vs. Wiruiam J. Fevy, Exec- 
vuTor or 8. G. Ciirrorp, Decrasep, APPELLEE. 


An agreement amongst Pilets to associate together for their business, is not 
illegal. 


Appeal from a judgment of the Circuit Court for Escam- 
bia County, in the Western Circuit. 

This was an action of assumpsit, instituted by the appellee 
in the Court below, to recover an amount asa balance 
claimed to be due from appellant to Clifford, the appellee’s 
testator, upon an account stated. Non assumpsit was , 
pleaded, upon which issue was joined. 

On the trial of the cause, Edward Onixon, a witness for 
plaintiff, testified that Clifford, the Appellee’s testator, 


Jones, the appellant, and he, the witness, were partners, 


equal in interest, in piloting ; that they were in tlie habit 
of settling up every quarter until the month of October ; 
that Clifford was taken sick in the latter part of Novem- 
ber, 1850, in consequence of which there was no other set- 
tlement until the 6th of March, 1851, when it appeared 
that Jones had overdrawn his share of the profits of the 
business to the amount of $192.10, and the witness had 
overdrawn his share some $40 to $60. Jones acknowledg- 
ed all in account to be correct. Whether Jones paid any- 
thing at that time, or since, the witness says he does not 
know. The above settlement of accounts was made at the 
request of Clifford, and it was agreed that whatever had 
been overdrawn by either, should be paid. To this Jones 
made no objection. 

On his cross examination, he stated “that the partnership 
between himself, Clifford and Jones continued for several 
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years ; that according to their by-laws, each was on duty 
one day, and off duty two days, and when either was ab- 
sent, he drew his share of the profits when he returned ; 
that the understanding was, that one of them should at all 
times be on duty, and not more than one, unless they were 
needed, and that under this arrangement, they shared alike 
in the profits; that they had by-laws, which imposed a 
forfeiture in cases of delinquency. Ifthe pilot on service 
was on the look out, we did not all go after a vessel, unless 
there was a second vessel. Clifford’s sickness did not af- 
fect or abridge his right toa share of the profits. The 
partnership contined to the 6th of March, 1851. [ left at 
one time, with the leave of the Port Wardens. We had 
the liberty to go where we pleased during the two days of 
respite; but if we were not actually on the bar, we were 
there. It was the duty of all three pilots to be there, but 
under our arrangements, but ene was on the watch, or look 
out; but if either was absent when wanted, he forfeited his 
share of the profits. But this arrangement did not relieve 
any of them from duty. The one on duty on the bar was 
the lookout, but none were afloat at suchtime. No injury 
resulted to commerce, or the service in which they were 
engaged, by this partnership, as far as witness knows. 
Two of the Port Wardens advised this association. On one 
occasion, he, witness, heard that a vessel could not get a 
pilot off Pensacola bar.” 

' Mr. Kelly, a witness for defendant, testified that he has 
been been Port Warden for many years, both at this port 
and elsewhere; that he has always been of opinion that 
these combinations among pilots were injurious to com- 
merce, and the harbor where vessels come in. This, how- 
ever, is only his individual opinion ; that three pilots were 
appointed for this port; that it was expected that they 
should be on duty, except when absent by leave of the Port 
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Wardens. This witness further stated that ifthe matter 
had been officially reported to the Port Wardens, he, as 
one of that Board, would have ordered a dissolution or an- 
nulment of such combination. He says that three pi- 
‘ots were considered necessary, but that he does not 
know that it was necessary for all of them to be constantly 
on the lookout. 

The Court charged the jury that a contract in violation 
of public policy, or in contravention of a public stat- 
ute, is void in law; and also that if the parties in this case 
made a contract the tendency of which was dangerous and 
injurious to commerce and navigation, such contract would 
be void, as against public policy. 

The defendant, amongst other things, asked of the Court 
the following instruction to the jury: If the jurors are sat- 
isfied that there were three pilots appointed by the Board 
of Port Wardens, then they are to presume that the public 
service required these pilots, and that any partnership or 
combination amongst the pilots so appointed, by which one 
or two were relieved from duty, even for a day, was there- 
fore in derogation of a public duty, and consequently void. 
This instruction was refused by the Court, and the defend- 
excepted. 

A verdict and judgment having been rendered for plain- 
tiff, defendant moved for a new trial, which was refused by 
the Court, and defendant appealed. 


R. L. Campbell for Appellant. 
BALTZELL, C. J., delivered the opinion of the Court : 


This is a suit instituted by a pilot of the harbor of 
Pensacola, to recover from one of his associates, a share of 
the profits claimed to be due him under agreement to unite 
in the business of pilotage. 
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The error complained of is in the refusal of the Circuit 
Court to give an instruction asked in the following terms: 
“‘ If the Jurors are satisfied that there were three pilots ap- 
pointed by the Board of Port Wardens, then they are to 
presume that the public service required three pilots, and 
that any partnership or combination amongst the pilots so 
appointed, by which one or two were relieved from duty 
even for a day, was, therefore, in derogation of a public 
duty, and consequently void?’ 

This maintains the position that all the pilots of a port 
are to be constantly engaged, and that an arrangement for 
the relief of one of them, for any time, however small, is 
illegal and improper. Whilst the act of 1822, providing 
for the appointment of pilots, prohibits persons from acting 
who are not appointed, under a penalty, (Duval 62,) yet, 
the regulation of them and establishment of all such ordi- 
dances as they shall deem advisable, with the power of re- 
moval and to fix and alter the rates of pilotage, is by spe- 
cial law left to the Board of Port Wardens for the harbor. 
Thompson’ s Dig., 256. 

There is norule or regulation (as appears from the re- 
cord), of this Board of Officers making provision for this 
constant attention to duty, and it may be questioned, we 
think, whether one carried to such an extreme of strictness, 
would be either politic or proper. It would be a different 
thing to require that a sufficient number of the pilots ap- 
pointed should be kept engaged to supply the wants of the 
harbor. 

Nor does it follow as a necessary consequence, that be- 
cause three were appointed, the engagement of them ail, 
without any relief, was necessary or requisite. The reason- 
able presumption, we think, is that a number was ap- 
pointed sufficient to provide for casualties and sickness, 
and to give such relief as the exigencies, not only of a day, 
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but even a longer time might make necessary for one or 
more of the pilots. 

As a general rule, the law gives its command to its offi- 
cers, with a large discretion as to the mode of execution, 
yet exacting a faithful performance. Thus, pilots whose 
business it is, of most delicate and important character, to 
guide and conduct vessels in safety over the bars, and 
through the intricacies of a channel into a harbor, are 
required to be on the alert, to render in due season the 
requisite assistance. For neglect of duty or other miscon- 
duct, they are liable to be discharged or dismissed, and 
have their license revoked ; they are also responsible in 
damages to the parties injured. As already remarked, 
they are placed under the governance and directions of 
officers, whose duty it is to give licenses, only to persons 
possessed of an intimate acquaintance with the particular 
navigation, of integrity, diligence, activity, sobriety and 
steadiness, and of the skill to manage all the vessels that 
may trade to the port. 

It seems to be the practice in other ports to require 
bond and security, and an oath to, discharge the duties 
faithfully. The Port Wardens may possibly possess the 
power to establish a rule, such as is insisted on, and if one 
had been shewn in this case, it would certainly have re- 
ceived from the Court a very respectful consideration- 
As it is, we have no power to declare or create such a one, 
or to consider this case as if one existed, and had been 
disregarded by the pilots. 

It is insisted that an association “ amongst pilots is in vio- 
lation of public policy, tending to impair competition be- 
tween them, and diminish their exertions in the public ser- 
vice; that they share alike in the profits is sufficient to 
destroy all emulation.” It is also insisted that the Court 
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sliail affirm the truth of these propositions as matter of law, 
and without reference to the facts. 

It will be seen at once that the question is, and would be 
embarrassing to persons unacquainted with, and having 
little practical knowledge or experience of the subject, whe- 
ther such an association is wise or unwise, beneficial or in- 
jurious to commerce, and may not be determined by refe- 
rence to the books, for no authority has been cited, or is to be 
found on the subject, so far as research has extended, but 
would best be ascertained by the examination of persons 
whose interest or duty may prompt them to watch its ope- 
ration. In this case one of the Port Wardens, Mr. \elly, 
thinks it injurious, whilst two of the others, Messrs. Le- 
Baron and Mitchell, advised it—the Board not acting nor 
prohibiting it. At the bar of the Mississippi there are fifty 
pilots organized into an association having a principal and 
Board of Directors, with regular government and rules for 
distribution of service, pay, &c. 

After an experience of ten years, the system was found 
to work well. The evidence for the good order, faithfuln ses, 
decorum and entire efficiency of the pilot union was unani* 
mous. See report of Committee of Legislature of Loui- 
siana, 2 DeBow In. Res. 8, 10. 

Associations are so common an element, not only in 
commerce, but in all the affairs of life, that it would be 
rather perilous on the part of the Court, to assert that they 
impair competition, destroy emulation and diminish exer- 
tion. There is scarcely an occupation in life, scarcely a 
branch of trade, from the very largest to the smallest, that 
does not feel the exciting and invigorating influence of 
this wonderful instrumentality. It made and conducts our 
government, constructs our railroads, our steam vessels, 
our maguificent ships, our temples of worship, structures 
17 
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for public and private use, our manufactories, creates our 
institutions for learning, builds up our cities and towns. 

Its very office is to do what individual exertion may 
not accomplish, and in a degree distinguishes civilized 
from savage life. Why then should this important agency 
be denied to this meritorious class of our citizens? They 
are in general men of small means, to whom an association 
may not only be desirable, but necessary and indispensa- 
ble: Were our minds less clear on the subject, we are not 
permitted to assert the invalidity of the act on this ac- 
count. 

“ An agreement is not void on this ground, unless it ex- 
pressly and unquestionably contravene public policy, and 
be manifestly injurious to the interests of the State.” 
Chitty on Cont., 664. 

We are then of opinion, that there was no error in the 
Court’s refusing the instruction asked. 

The second instruction asked was given in substance by 
the Court, in the last charge, that a contract, the tendency 
of which was dangerous and injurious to commerce, was 
void as against public policy, nor is there any reason, that 
we can perceive, for granting a new trial. 

The judgment will be affirmed with costs. 





Rosert Myers, ArPPELiant, vs. Bensamin F. Nourse, Ap- 
MINISTRATOR OF O. C. Raymonp, Decreasep, APPELLEE. 


1. Ten years is not a reasonable time within which to perfect the title, after ob- 
jections by purchaser, under a judicial sale by the Master, of real estate. 


2, Where time is given, the party should be put under terms to procure the ti- 
tle speedily. 
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8. The practice of allowing time to perfect title not encouraged ; the Court and 
parties should take care before hand that the title is in a state to be sold. 

4, A material distinction exists between the actual existence of the title, and the 
state of the evidence of the title; in the latter event, the Court may give 
time to reform and amend it. 

5. A purchaser not permitted to cast about for a title, after a judicial sale; Lord 
Redesdale’s rule in selling land uoder a decree of Court commended. 


Appeal from Franklin County Circuit Court. 

Benjamin F. Nourse, administrator of Raymond, filed 
his bill in Chancery against A. K. Allison, and others, 
claiming that certain town lots in Apalachicola, conveyed 
by the Trustees of the Apalachicola Land Company to O. 
C. Raymond and said A. K. Allison, were held by them 
as tenants in common, and charging that said Allison 
mortgaged said lots to certain creditors of the firm of Ray- 
mond & Allison, for more than was really due, and pray- 
ed for a receiver, &c. 

It appears that O. C. Raymond and A. K. Allison had 
been partners in trade, and as such, and for the use and 
benefit, and for the purposes of the partnership, had pur- 
chased the lots in question, and had erected a brick build- 
ing or store thereon. After the death of Raymond, Alli- 
son, as surviving partner, mortgaged the lots, to secure the 
payment of $7000, alleged to be due to the firm of Morgan 
«& Barker, of New York, by Raymond & Allison. At Fall 
Term 1843, by consent of parties, a decree was entered can- 
celling the mortgage executed by Allison to Morgan & 
Barker, and ordering the said lots to be sold by Benja- 
min F. Nourse, receiver, after giving public notice of 
the time and place of sale, on terms of one fourth 
cash, and the remainder in six, twelve and eighteen 
months, with good joint and several notes for se- 
curity, and no title to be given until said notes were 
paid. Nourse, as administrator, was to join in the sale, 
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and in making titles. Pursuant to this decree, the two 
town lots in question were offered at public sale, to 
the highest bidder, on the 22d day of March, 1844, and 
the same were purchased by Robert Myers, for $6,100. Of 
this amount, $1,525, being one fourth, were paid in cash, 
and Myers gave three notes, each for $1,525, payable re- 
spectively in six, twelve, and eighteen months after date. 
As a further security, the receiver required that Myers, 
the purchaser, should cause the property to be insyred, for 
the sum of g4,000, and should regularly assign to him the 
policy of insurance. 

On the 9th dav of December, 1844, Robert Myers filed 
his petition in Frauvklin Circuit Court, alleging that D. B. 
Wood and N. J. Deblois, who were partners, were jointly 
interested with him in the purchase of said lots, and that 
the sole object which they had in view in purchasing said 
lots and the buildings thereon, was the adaptation and con- 
version of said property, with other contiguous property 
belonging to them, into a cotton warehouse; that in case 
the title acquired by them should be defective, the pur- 
poses for which the purchase was made would be frustra- 
ted, and the lots would be of much less value to them. He 
further alleged that he had been advised by his counsel 
that the decree under which the sale was made was erro- 
neous, and that the title acquired by said purchase was de- 
fective, and prayed the Court to review its decree, and if it 
should appear that the sale made by Nourse under said de- 
cree, did not operate to convey a good title, that the said 
sale might be rescinded. 

On reading the petition, and after argument of counsel, 
the Court decreed that the title obtained by Myers, under 
the sale made by the receiver, was not complete, because 
the judgment creditors of A. K. Allison, as surviving part- 
ner of Raymond & Allison, who obtained judgments prior 
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to the rendition of the decree ordering the sale, on the lia- 
bilities of the firm, and because the heir, or heirs, or dis- 
tributees of O. C. Raymond, deceased, ought to have been 
inade parties to said decree. But inasmuch as the Court 
was of opinion that Nourse, administrator, &c., ought to 
have further and reasonable time to perfect said title, and 
remove all objections thereto, the prayer ofthe petition, so 
far as it related to the rescinding of the sale, was refused ; 
and it was further ordered that Nourse should proceed, by 
proper steps, to bring in the creditors of Raymond & Alli- 
son, and the heir, or heirs, and distributees of O. C. Ray- 
mond, to test their claims, or the claim of any of them, to 
said lots, if any they have, or pretend to have, and to do 
such other matters and things as might thereafter appear 
to be necessary to render the title to Myers secure. It was 
at the same time ordered that Myers have the possession 
of said lots. 

On the 20th March, 1845, Nourse filed his amended and 
supplemental bill, making the creditors of Raymond & 
Allison, and the infant heir of O. C. Raymond, parties 
thereto, in conformity to the previous order of the Court. 
On the same day, an order was made appointing A. G. 
Semmes guardian ad litem for the infant heir of Raymond, 
and ordering subpoenas to issue against such of the parties as 
were within the jurisdiction of the Court, and publication 
to be made, as required by law, as to such of the parties as 
Were non residents ; which was accordingly done. 

On the 16th of April, 1846, Robert Myers made an affi- 
davit in support of his application for a rescission of the 
purchase made by him, in which he alleged that since said 
purchase, D. B. Wood and N. J. Deblois, who were inter- 
ested with him, became unable to ‘eomply with their part 
of the contract, and that he, Myers, was unable to carry 
out the same by himself, out of his own means; that the 
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object in making said purchase, was to convert said prop- 
erty, with the adjacent property, to the purposes of ware- 
housing cotton, but from the losses of said Wood & De- 
blois, they were unable to carry out said intention, and 
that the property is of much less value to them for any 
other purpose. Myers further alleged that had he and his 
associates obtained a good title tosaid property at the time 
of the purchase, they could and would have since sold the 
same for the same price agreed to be paid for it by them, 
but were prevented from doing so by the cloud that hangs 
over the title. 

On the 22d day of April, 1846, an order was made, grant- 
ing leave to complainant to amend his supplementai bill, 
by making A. K. Allison a defendant, who appeared by 
his solicitor, and agreed to answer said bill in thirty days. 
It was at the same time further ordered that a decree pro 
confesso be entered against all the parties defendant, ex- 
cept the infant heir of O. C. Raymond, and that his guar- 
dian ad litem have thirty days to file an answer. 

On the 25th April, 1847, Nourse filed his amendment to 
his supplemental bill, making A. K. Allison a defendant 
thereto. 

On the 26th January, 1847, the answer of the infant heir 
of O. C. Raymond, by his guardian ad litem was filed. 

On the 14th day of December, 1853, a motion was made, 
on behalf of Myers, to be discharged from the purchase 
‘ aforesaid, because Nourse had not completed the title to 
said lots, and because the delay to do so had been unrea- 
sonable. In support of this motion, Myers, on the 15th 
day of December, 1853, filed an affidavit, in which he renews 
his application, upon the ground taken in his former ap- 
plications, and also alleging that in 1847 the buildings upon 
the lots were destroyed by fire, and thereafter the lots were 
suffered to remain vacant, because he had no means to im” 
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prove them, and because, had he the means, the defect in 
the title discouraged him from so doing. He also alleges 
that he and his associates had not, since the filing of the 
first petition, been willing to take a title to said lots, but on 
the contrary, counsel had ever since been retained to op- 
pose a confirmation of the sale. 

On the 16th day of December, 1853, Nourse filed a state- 
ment by way of response to the petition of Myers, in 
which he sets forth the various orders and proceedings in 
the cause, and showing that from April Term 1847, to De- 
cember Term 1853, the Judge who presided was disquali- 
fied to try the case. He also alleges that at December 
Term 1846, he could have pressed for a decree of confirma- 
tion, but as the amount of Insurance money claimed, viz: 
$4,000 was expected at once to accrue to the fund and thus 
obviate nearly all cause of dispute, it was thought by him- 
self and counsel unnecessary and harsh towards Myers to 
press the motion at that time. Le further states that by 
the fault of Myers or his associates in not keeping the poli- 
cy of Insurance in the name of the receiver, great delay 
in collecting the money occurred. The policy of insurance 
was allowed to stand in the name of D. B. Wood & Co. 
After the fire which destroyed the buildings and before any 
formal claim could be sent by the Receiver, the creditors 
of D. B. Wood & Co., attached the money in the hands of 
the Insurers. A contest arose involving an expense to the 
fund, which did not end until January 1850, and then only 
by the withdrawal of the claim put in by the creditors of 
D. B. Wood & Co. 

To this delay in getting the Insurance money and to the 
absence of a qualified Judge for every term since 1847, 
Nourse alleges, must be attributed the absence of action on 
his. part. 
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Afterwards and at December Term 1853, the Court re- 
fused the application of Myers for a discharge and direct- 
ed the master to make a title to the lots, from which decree 
Myers appealed. 

W. G. M. Davis, for appellant. 


George S. ITawkins, and Archer & Papy for appellees. 
BALTZELL, C. J., delivered the opinion of the Court : 


In the year 1844, Robert Myers filed his petition, pray- 
ing to be released from the purchase of two lots lying in 
Apalachicola, purchased by him at a sale made by a re- 
ceiver or master in Chancery under a decree of Court, to 
which he insisted he got no title. The sale was made at the 
instance of Nourse, admr. de bonis non of O. C. Ray- 
mond, and the Court on the hearing of the case adjudged 
‘the title incomplete for want of the heirs of O. C. Ray- 
mond and the creditors of Raymond & Allison and gave 
farther and reasonable time to the plaintiff Nourse to 
perfect the title and remove all objections to the same.” 
This decree was made in 1844 and from that time to 1853 
the party had not complied, and it was only at the Decem- 
ber Term of the latter year, the requisite steps and testimo- 
ny were taken to obtain a decree making the title sufticient 
in the opinion of the Court. 

This tardy action can scarcely, in our opinion, be regard- 
ed asa compliance with the order allowing time. The 
plaintiff alleges, and has urged, that he used due diligence 
and every proper exertion. Admitting this, it shows very 
conclusively that a title requiring the labor of near ten 
years to complete, is not of a kind to be forced upon a pur- 
chaser. Surely sucha period could not have been contem- 
plated by the Chancellor when making the order. The 
bare suggestion of so long a time would have struck him 
with amazement, as unreasonable and unprecedented. 
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In an aflidavit filed at a later period of the case, still ob- 
jecting to the purchase, the purchaser states ‘ that his ob- 
ject in buying the property, to wit: the erection of a cotton 
warehouse, has been defeated by the erection of other build- 
ings sufficient for the purposes of trade—that the partners 
associated with him have failed and that real property ia 
Apalachicola has depreciated to an extent which prevents 
investment and inakes it not desirable to him. The build- 
ings erected upun it, too, have been burnt down, leaving 
only the naked ground, and that if be had obtained the title 
when he contracted for it, he could have sold the property 
so as to secure himself against loss.” 

These allegations, if true, show the great injury of delay, 
and the necessity fur despatch and promptuess in this, as 
the other affairs of life. They show conclusively, we think, 
that a reasonable time for such an object as that conteme 
plated in the present case, any where, and especially in a 
commercial community, would by no means extend to the 
period claimed. But apari from this, the usual order in 
Chancery, “ ona Report of the Master that the vendee wad/ 
Aave a title is, to put under terms to procure that speedi- 
ly.” 2 Danl. Ch. Prac. 1415; Coffin.’ vs. Cooper, Vesey, 
205, and that we apprehend should have been the order in 
the present case. 

But apart from this, we are of opinion that the attention 
of the Court should have been directed to the state of the 
title at the time the objections to it were first considered, 
A material distinction is this, (says the Chancellor, in Me- 
ginnis vs. Fallen,) which is to be remembered : the actual 
existence of title at the time of objecting, and the then state 
of the evidence of that title. Ifthe title stands ultimately 
as from the first by the abstract, yet the evidence given of 
that title di€ers ; if that be so, it is not altering the title, but 
adducing additional evidence, &c. The requiring additiona] 
18 
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evidence of title to be supplied by the vendor is consistent 
with the rule of not keeping the purchaser too long in the 
suspense of investigation, and the question always is whe- 
ther it is the same title as existed at first that is followed 
up, or whether the vendor has been put ¢o cast about for a 
new title.” 

* Again, not what the title is now, but what it was when 
the master ruled his objections, was the state of title to be 
pronounced upon.” 2 Mallory, 561. Tested by this rule, 
the order giving time to complete the title was iniproper, 


as then the administrator had no title and had nothing to — 


sell. Ifsuit had been instituted by him against the credi- 
tors and heirs, to settle and adjust the estate of his intestate, 
O. C. Raymond, pay the debts, &c., and sell the real estate 
for this purpose—or if a like suit had been instituted 
against the surviving partner of the firm of Raymond & 
Allison, alleging mal-administration of their affairs, calling 
in the creditors and the heirs of Raymond, and in the course 
of the administration by the court, of the affairs of this 
concern, it became necessary to sell the real estate to pay 
debts, we are not prepared to say that a sale might not 
have been had on sucha showing. But the case before 
us is not of this character. The bill and supplemental bill 
both allege that the property sold was individual proper- 
ty, and not that of the firm, and that on the death of ay- 
mond it descended to his heirs. There is neither allega- 
tion nor proof that it was necessary to pay his debts. Ac- 
cording to the bill, it does not appear that it was necessa- 
ry to pay the debts of the firm, or that its assets had been 
exhausted. Surely, upon every principle, before resorting 
to the real estate of an individual deceased partner, the 
joint effects, assets and property of the partnership should 
be first disposed of. If sold for purposes ofdivision, as 
intimated in the decree, it was wholly unwarranted, as the 
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administrator had nothing whatever to do with this. The 
suit was originally instituted with other parties, to avoid an 
illegal arrangement made in reference toa mortgage on the 
property, and on settling this with the party interested, the 
order for the sale of the property was made. It is insist- 
ed that plaintiff sold the interest of Raymond & Allison 
‘only as far as he was legally authorized, as Master, to 
sell ;” then, in our view, he was not authorized tosell at 
all. The deeree, however, does not admit this interpreta- 
tion, nor justify this addition. It recites ‘‘ that the prin- 
cipal estate of Raymond & Allison consists in his houses 
and lots, to which all adverse claims are now released, and 
directs the property to be sold, and no title to be given un- 
til after payment of the last notes.” It contains no direc- 
tion to the master to sell “the interest so far as he was 
authorized,” and if the result were to make a purchaser 
pay $6,000 without getting any title, and leave him sub- 
ject to be dispossessed by the rightful owner, then we say 
that no such design can be attributed to the Court; so far 
from it, the.order made on discovering the state of the title 
shows, that they considered the purchaser entitled toa 
good title, and such a deduction a purchaser would be en- 
titled to draw from the terms of the decree. 

It is said again, that the purchaser was let into and con- 
tinued in possession. This was in conformity to the sale 
and consistent with the order of the Court overruling his 
objection to the title and giving further time to complete 
it. His retaining the possession was an appropriate re- 
spect to the order of the Court, and should not be construed 
to his prejudice. 

It is again urged that both parties should have been ac- 
tive in procuring the title. The decree directing the vendor 
‘to proceed to bring the parties interested before the Court, 
and to do such other matters and things as may be necessary 
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to render the title of said Myers to said property secure,” 
ie the best answer to this objection. 

Again, that plaintiff was not guilty oflaches. Of this we 
are by no means satisfied, and if we were, how is the case 
of the purchaser affected by it? Ifthe vendor, with all due 
industry and exertion, cannot get the title, is the vendee to 
wait and to be held on until by extraordinary effort and 
exertion he can succeed? Wethink not. He bargained 
for the title; not getting it, he objected and complained to 
the Court; they order him to wait a reasonable time; he 
waits until nearly ten years elapse, and still no title. If 
not the fault, it has been the misfortune of the vendor not 
to get it in due time; but surely this should not be visited 
upon his purchaser, who, during all this time, has been nei- 
ther owner nor released*from his bargain, not at liberty to 
sell nor improve, nor to invest his money in other property 
but liable to be called upon for the residue of the purchase 
money of $6,000, whenever the sale should be confirmed. 
We are of opinion, then, that this purchaser has a clear 
right to be relieved. Whilst on this subject it may not be 
amiss to state that the English Courts have a rule, ivtro- 
duced by Lord Redisdale, the great Equity pleader and 
Judge, which is declared to be an excellent and salutary 
resolution, that ‘lands shall not be put up to sale and the 
parties embarrassed with a purchaser until a true state of 
the title, with the counsel’s opinion thereon, be produced 
and title deeds deposited.” 2 Sch. & Lef., 738. If the 
contract is regarded to be made by the purchaser, with the 
Court, as some of the authorities bold, then indeed very great 
caution and care would seem to be requisite that nothing 
wrongful or injurious be done, and that the utmost good 
faith and propriety prevail; this is due to the Court itself 
and to protect public interests from jeopardy. We do not 
hesitate to say that the practice of perfecting a title after 
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a sale should not be encouraged. Besides inviting loose- 
ness and irregularity on the part of the Court and parties, 
it reverses the regular order of proceeding, by beginning 
where it should end, assuming jurisdiction, then striving to 
maintain it; selling property and then seeking to get the 
title to it. It is as if a workman should construct his edi- 
fice of frail materials in the hope of perfecting it by patch- 
work afterwards. In this respect we would discriminate 
between substantial objections, and those that do not enter 
into the intrinsic merits of a title. 

In disposing of this matter finally, the Court below will 
cause an account to be taken of matters proceeding from 
this relation of the parties, crediting Myers with the pur- 
chase money paid by him with interest, and charging him 
with such sums as he may have received, or may be justly 
chargeable with, on account of the purchase, whether of 
rents, and the like. Thesubject of expensein procuring the 
insurance, will be a proper subject of consideration, advert- 
ed to in this Court, but we have not the means of deter- 
mining it. 

It is therefore decreed and ordered, that the decree of the 
Circuit Court ordering the sale of the two lots in Apala- 
chicola at the instance of Nourse, administrator of Ray- 
mond, and the subsequent orders confirming said sale 
and the purchase theieof by Robert’ Myers, be set aside 
and reversed, and that he be releived therefrom, and the 
cause remanded to the Court below, that an account be had 
and taken between the parties, of the sums due and 
chargeable to each on account of the said sale, and for other 
proceedings to be had in conformity with this opinion and 
the principles of Equity. 











